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| 82  PomiRor, * 
The Appellants CASE. 


OGER POME ROY, Eſq; 2 in Fee of the Capital Meſſuage Baton, 

| | and Demeanſes of Sardyidge, and of the Mannor of Brixham, and other Lands in 

'S's Wl the County of Devon, did, in purſuance of Articles made before his Marriage with 
| Juan his Wife, by Indenture dated the 29th 2 1651. and Fine levied in 
R Purſuance t » ſertle and limit the ſame, to the Uſe of himſelf for Life; with 
BS Remainder, as to part, to the Uſe of his Wife for Life; with Remainder of the 
whole to the Uſe of the firſt and other Sons ſucceſſively of the faid Roger, by his 

faid Wife in Tail Male; and for Default of ſuch Iſſue, then, from and after the 

Death of the ſaid Roger, to the Uſe of John Lampen, and others, Truſtees, for 

120 Years, upon Truſt, that they ſhould raiſe, levy, and pay out of the Rents, Iſſues, and Profits of 
the faid Capital Meſſuage Barton, and Demeanſes of Savdriage, and out of all other the Premiſſes, | 
Leaſing for Lives, or 21 Years, any Parts of the ſaid Eſtate [except the ſaid Capital Meſſuage Barton, 
and Demeanſes of Sundridge] to the Iſſue Female of the ſaid Roger; by his ſaid Wife, if but one, the 
Sum of 15001. and if more than one, then the Sum of 15200. to be equally divided between ſuch Iſſue 


» > 


rb . 40 >” 


Female, and after raiſing thereof, then the faid Premiſſes to be to the Uſe of the right Heirs of the ſaid * 


Roger Pomeroy, with Power for the ſaid Roger during his Life, and for his Iſſue Male after his Death, to 
grant Leaſes, for, or determinable on, 1, 2, 3, 4, or 5 Lives, of any of the Lands uſually fo letten ¶ ex- 
ept the Capital Meſſuage Raron and Nemeanſes of Savdridge] reſerving the Antient Rents. 

Tur faid Roger Pomeroy had Iſſue by his ſaid Wife, Elias their only Son [who died without Iſſue in 
his Father's LO and two Daughters, VIZ, Joan [ who inter-married with H Gilbert, Eſq; b 
whom ſhe had Iſſue the Reſpondent, John Gilbert, Sen.] and Elizabeth, [who died unmarried, and Br 
her ſaid Siſter her Executrix.] © | 
Tux faid Roper Pomeroy, by Indentures of Leaſe and Releaſe, then dated, voluntarily ſertled the faid 
premiſſes, and other Lands in Cor-mwall, to the Uſe of himſelf for Life, and then to Truſtees for ten 
Years; with Remainder to the Uſe of his Nephew Hugh Pomeroy, for his Life, with Remainder to his 
firſt and other Sons in Tail Male, with Remainder to his Grandſon, ¶ the faid Reſpondent Johm Gilbert, 
Sen. ] ſor his Life, with Remainder to his firſt, and other Sons in Tail Male, with Remainders over; and 
the Truſt of the ſaid Term of ten Years is thereby declared to be, that if the ſaid Juan, and her Hus- 
band Hzmphry Gilbert, ſhould at the Requeſt and Coſts of the ſaid Hugh Pomeroy, or of ſuch Perſons as 
ſhould be entitled to the faid Eſtate, after Roger's Death, by the Limitations aforeſaid, releaſe the ſaid 1500. 
and all demands under the Sertlement in 1651, that then the Truſtees of the faid Term of ten Years, 
ſhould raiſe 1900 l. and Pay 4001. thereof as thereby directed, and inveſt the remaining 150q/. in a 
Purchaſe of Lands, to be ſettled on the Reſpondent 7ohm Gilbert, Sen. in Tail, with Remainder to the 
faid Joan his Mother in Fee, and after the 1900 f. was raiſed, or if the Perſon next in Reverſion ſhould 
within 6 Months after Roger's Death, ſecure the ſaid 19001. to be pou within 5 Years to the Approbation 
of the Truſtees, then the ſaid Term was to be Aſſigned to attend the Inheritance, with Power reſerved 
in this Settlement, for the faid Hugh Pomeroy, and all others, being in Poſſeſſion, under the faid Limita- 
tions, to grant Leaſes for 1, 2, or 3 Lives. : HEX 

In Fuh 1708, the faid Roger Pomeroy died, having made his Will, and the Reſpondent John Gil- 
bert, Sen. his Executor, and upon Roger's Death, the faid Hugh Pomeroy entred on the Eſtate, and 
all tae Truſtees in the ſaid Term of 120 Years being dead, in the Life-rime of the aid Reger, and 
Jolm Lampen, the ſurviving Truſtee, dying inteſtate, Letters of Adminiſtration, as to the ſaid Term of 
120 Years, were June 23, 17095 granted to the faid Reſpondenr Gilbert, Sen. as Executor of the 
faid Roger Pomeroy ; but the ſaid Letters of Adminiſtration were afterwards revoked, and new Letters of 


Adminiſtration on the 28 Feb, 17 1 T, granted to the ſaid Juan Gilbert, and She and her Husband Hum 


Gilbert (in her right) were entitled to the faid 15201. to be raiſed according to the Truſt of the ſaid 
Term, but the ſaid Reſpondent John Gilbert, whilſt he was Adminiſtrator to the ſaid ſurviving Truſtee, 
as aſorcſaid, as well as the ſaid Jaa Gilbert and her Husband, permitted the ſaid Hugh Pomeroy, to con- 
rivue in the quiet Enjoyment of the fajd Premiſſes. 
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May 8, 17124 


Ap: i. 13. 1722. 


* ſaid 1520/. and that the Appellant's Fat 


1510. and Intereſt] they the ſaid Fi Gilbert, and Juan his Wi 


: cen 


Jonar han Tvie [the Appellant's Father] having at the Requeſt of the ſaid Hugh Pomeroy, agreed to ad- 
vance+1 300 l. towards Payment of the ſaid 1520 J. and Intereſt, thereupon, by Indentures dated as in 
the Margin, in conſideration of 1500þ., paid by the ſaid Jonathan Tvie to the ſaid Hamphry Gilbert, and 

his Wife, and of 3084 145. 9. to them paid by, the faid H. — [in full of the ſaid 

lid aſſign, and the faid Hugh 

Pomeroy confirm, the Remainder of the ſaid Term of 120 Years, unto the faid han Ivie, under a 

Proviſo and Agreement for Redemption, and Aſſigning the faid Term to the faid oy Pomeroy, his 

Executors and Adminiſtrators, on Payment of 15007 and Intereſt, to the faid Fonathan Idie, on the 
8th Day of Nov. then next, which the ſaid Hog Pomeroy covenanted to pay accordingly. 

IN October, 1715, the ſaid Hugh Pomeroy died without Iſſue, W made his Will, and thereof 
Gilbert Ponieroy, Executor, who is ſince dead, having made the Reſpondent Daniel Pomeroy his Exe- 
cutor. 1 1844001 | 

I x October 1715, [upon the Death of the ſaid Hugh wage © the Reſpondent John Gilbert, Sen. entred 
upen the ſaid Eſtate rand in Poſſeſſion thereof] and paid to the Appellant's Father part of the Intereſt of 
the ſaid 15001. and gave Notice to the Appellant to pay Nock Principal; but inſtead of paying the Money, 
exhibited a Bill in Chancery againſt the Appellant, and the ſaid. Dauiel Pomeroy, ſeeking a Redemption of 
the ſaid Term, and to charge the Appellant [> ſinking his Debt] with the Profits received by the ſaid 
Hugh Pomeroy, after his Failure in Payment of the 3 Money, [which was to have been paid Nov. 
8, 172. ] and to compel the ſaid Daniel Pomeroy, to make good thoſe Profits to the Appellant, out of 
the Aſſets of the ſaid — det Jo Gabr particularly by ſuch Bill, that a Debt of 478 l. 13 4 


44. due from the ſaid Reſpondent Fohn Gilbert, Sen. to the ſaid Hwgh, [and as ſuch Part of his Aſſets 
might be ſo applied; but the faid Reſpondent John Gilbert, Sen. not proceeding with Effect in ſu 
Suit, the Appellant exhibited his Bill into-the ſaid Court, of Chancery, againſt the Reſpondents to have 
a Satisfaction of his ſaid Debt with Intereſt and Coſts, or to forecloſe. them from any Equity of Re- 
demption; to which Bill, Anſwers were 2 in by the ſaid Reſpondents, and the Reſpondent Daniel 
Pomeroy, by his Anſwer, denied Aſſets of the ſaid Hugh Pomeroy, and the Cauſe being at Iſſue, ſeveral 
Witneſſes were examined, and their Depoſitions publiſhed. 5 — — 

TRR Cauſe was heard before the Right Honourable the Lord High Chancellor of Great Britain, who 
was pleaſed to declare, that by the Intention of the Deed in 165 1, the 15204. was to be raiſed out of 
the Rents and Profits of the ſaid Eſtate, and by Leaſing thereof, and that the ſaid Money [no time of 
Payment being appointed] could not carry Intereſt during the Life-time of the ſaid Hugh Pomeroy, and 
that he the ſaid Hugh, ought to have applied the Rents and Profits of the faid Premiſſes, for — the 

— after his ſaid Mortgage, ſuffering the ſaid Flugh Pomeroy to 
receive the Profits, and taking his Covenant to pay the Money, his the ſaid Hugh's Receipts, ought to 
be taken as the Receipt of the Appellant's Father; and thereupon Decreed an Account to be taken of the 


Rents and Profits of the ſaid Premiſſes, received from the date of the ſaid Mortgage, to the Death of the 
laid Hugh Pomeroy, and that ſuch Profits thould go 70 ſmk, the Appellant's Debt for which alſo no 


Intercſt was to be computed during that Time] and that the Refidxe only of what was due to the A 
pellant, with Intereſt for the ſame, and Coſts, ſhould be anſwered and paid by the Reſpondent Jobs 
Gilbert, Sen. out of the Rents and Profits of the faid Premiſſes, or by Leaſing thereof, which he, the 
ſaid Reſpondent was to account for, and anſwer to the Appellant, with is. for ſuch Profits, from 
time to time, as he received the fame; and Directions are alſo given, for taking an Account of the Pro- 
fits of the ſaid Eſtate received by the ſaid Hugh Pomeroy, before the Date of the ſaid Mortgage made to 
the Appellant's ſaid late Father, and the Profits fo received by Hugh, before the Date of the Mort 

are decrecd to be paid to the Reſpondent John Gilbert, Sen. according to the Courſe of Adminiſtration ; 
and the Proſits reccived by Hugh, after the Date of the Mortgage, with Intereſt for the ſame, from 
time to time, as received, are decreed to be paid to the Appellant, out of Hugh's Aſſets (of which an 
Account is directed to be taken): And it was alſo further Decreed, that the Maſter [to whom the Ac- 
count was referred | ſhould ſee how the Eſtate ſtood, at the time of the Death of the ſaid Hugh Pomeroy, 
and What Monies might have been received, by filling up Leaſes by the ſaid Hugh Pomeroy; and after 
the ſaid Maſter's Report, his Lordſhip would give er Directions, how far the Reſpondent Gilbere 
ſhould be chargeable therewith, | 4 


N. B. By this Decree, as it ſtands, the Appellant, as Executor to a Mortgagee for 1500 l. and a- 
bout 600 /. Intereſt, is turned round from a Real Security, to not only a Perſonal Security, but 
in Effect to none at all. — For here muſt be firſt an Account taken (at above 10 Years 
Diſtance) of the Profits of the Eſtare received by Hugh Pomeroy, from the Date of the Mort- 
gage, and after that, an Account of his Aſſets, in order to gain a Satisfaction for ſuch Pro- 
firs, from an Executor of an Executor, who hath denied Aſſets ; and to both which Ac- 
counts the Appellant is a perfect Stranger, and as ſuch, is liable to be overcharged in the Profits, 
for want of the Accounts and Vouchers of the Outgoings, and ar laſt likely to loſe the whole 
Profits, which (as it is given out by the Reſpondents) will be much more than half the Debt, 
which is now above 2 100 4. for Principal and Intereſt ; and therefore the Appellant has appealed 
_ this Decree, and humbly prays, that the ſame may be reverſed, for theſe (amongſt other) 
Reaſons, viz. | 


Firſt, Tux Money to be raiſed was for Daughter's Portions, [which in their Nature require to 
be paid in groſs or entire Sums] and was ta be raiſed as well by Rents or Profits, as by 12 for 
Lives, and conſequently (as the Appellant is adviſed) might have been raiſed by a Mortgage, or Sale 
of the Truſt Term; which Term being for 120 Years, was an Eſtate in Law, ſufficient for that Pur- 


poſe ; 


much the ſame as in this Caſe, 


ter its Date; notwithſtinding which, the Pro 


„ 


poſe ; and it could not be the Intent of the Settlement, to oblige the Truſtees immediately to enter 
on the Eſtate, and that only the immediate Profits from the Death of Hugh Pomeroy, ſhould be ap- 
plied to the Payment of the Portions, when the Truſtees had fo long a Term as a Security, and might 
(as the Appellant is adviſed) have entred at any time within the Term. 


Secondly, As the Nature of a Daughter's Portion requires it to be paid in an entire Sum, ſo the 
Support of the next Taker of the Eſtate * to the Charge of a Portion) requires that the Por- 
tion ſhould not be raiſed by annual Profits, ſince that would in many Caſes, be a Means to ſtarve 
the Heir of the Family, whoſe Proviſion muſt be ſuppoſed to be intended, equally with that of the 
Daughters; and eſpecially, where (as here) the next Taker Hugh Pomeroy, (then Nephew and Heir 
Male to Roger) was only Tenant for Life : And it is a general Rule in Equity, That a Tenant for 
Life is out of the Annual Profits, only liable to keep down the Intereſt, which was underſtood by all 
Parties concerned, at the time of the Mortgage, = the Juſtice of this Caſe ; the principal Portion 
(within 20./.) being then taken up on the Mortgage [to continue a Charge on the Eſtate] and the 
Intereſt incurred from Roger Pomeroy's Death paid off by Hugh Pomeroy, the Tenant for Life, who re- 

t 


ceived the Profits; and the Reſpondent Gilbert, Sen. was Joubrles) of the ſame Opinion, when he 
(ſince the Death of Hugh Pomeroy) paid to the Appellant's Father, part of the Intereſt, and 


ve Notice 
to the Appellant to Pay in the Principal; and that his Opinion was ſuch, is evident Gas Mics Viz, 
That he, whilſt Adminiſtrator to the. furviving Truſtee, and, when conſequently he had the Eſtate in 


- Taw in the Term, permitted Hugh Pomeroy to continue in the Poſſeſſion, and apply the Profits to his 


-- own Uſe. 


21 Thirdh, Ir is apprehended, that no Precedent comes up to this Decree, and that this may be a Caſe 
of general Extent, and therefore of great Conſequence, as well in Relation to Heirs, as to Daughters 
- Portions, in all Family Settlements, where the Truſts for raiſing Portions, are often expreſs'd in Terms 


_ 


Foyrthly, Suppos ix the & f Ilant and his Father were bound to take the Mortgage Money by 
| Receipt of Profits only, yet th 12 Father could not enter on the Eſtate, till Failure of Pay- 
ment of his Mortgage Money, at t 


e Time 3 by the Mortgage, which was ſix Months * 


ts of the Eſtate from the Date of the Mortgage, are de- 
creed to 7 to ſink the Debt, for this Reaſon, [as mentioned in the Decree] that the Appellant's Father 
4 


ſuffered Hugh Pomeroy to receive the Profits; and yet the fame Decree has permitted l e Reſpondent 
Gilbert, Sen. to continue in the Receipt of the Profits, whereby the like Inconveniency may happen on 
his Death, as has already happened on the Death of Hugh Pomeroy, whoſe Repreſentative denies Aſſets. 


Laſtly, T ne Appellant has the legal Eſtate in the Term of 120 Years. That Term was created 
to raiſe the Portion, and the —_— has been advanced on a Mortgage of the Term, to pay that 
Portion even to the Father and Mother of the Reſpondent Gilbert Senior, who claims under a volunta- 


ry Settlement, and who would now have the Appellant loſe the greateſt Part of it, without any Im- 
putation of Fraud in the Appellant, or his Father. | | 


And therefore the Appellant humbly prays, That the faid Decree may be Revers'd, and the 
Order uſual in Cafes of Forecloſure made, (i.) That the Reſpondent do pay the 


Principal and Intereſt, with Coſt, by a ſhort Day, or be Foreclos'd from all Equity of 
Redemption. | 


THOMAS LuTwycn. 
W. PEERE Williams. 
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| 42 Fe Day ob/ob 


* Jon x TVI E, E Executor of 
his late Father Jo NATRHAN 
IVIE, deceasd, Appellant. 
Jonzt Gi BEAT, Sen. Eq; and 

his Son JonN GILBERT, Jun. 


- and DANIEL PoukROT, Re- 
 Jpondents, 


= be Appellant's Caſe. 


To be Heard on Noch the 
7s. 


